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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NO. 48169-2020

)

V.

)

Kootenai County Case No.

)

CR28-19-16759

)

KORDELL ANTON MALLAK,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

Has Kordell Anton Mallak
it

failed to

show

that the district court

abused

its

discretion

When

denied his Idaho Criminal Rule 35 motion?

ARGUMENT
Mallak Has Failed Show That The

District Court

Abused

Its

Discretion

When It Denied His

Rule 35 Motion
A.

Introduction

A police ofﬁcer stopped a car for failing to properly signal.
the driver admitted that there

Mallak,

were “one

t0

(R., p.9.)

two grams” of marijuana

who was a passenger in the car, handed the

When

in the car.

questioned,

(R., pp.9-10.)

ofﬁcer a small baggie ofmarijuana.

(R., p.10.)

The ofﬁcer then searched
0f drug paraphernalia.

from

his

the vehicle and discovered heroin, prescription pills, and several items

(R., p.10.)

Additionally, Mallak retrieved

underwear and handed them t0 the ofﬁcer.

The

state

methamphetamine and heroin

(R., pp.10-1 1.1)

charged Mallak with trafﬁcking in heroin, possession of methamphetamine with

intent t0 deliver,

and possession 0f drug paraphernalia.

(R., pp.43-45.)

Pursuant to a plea

agreement, Mallak pled guilty to an amended charge 0f trafﬁcking in heroin.
11/12/19 Tr., p.10, L.10 — p.15, L.1

1.)

(R.,

pp.47-5 1;

In exchange, the state dismissed the possession of

methamphetamine charge and the possession 0f paraphernalia charge, and

federal prosecutors

agreed not to pursue federal charges related to the trafﬁc stop. (R., pp.47, 52-53, 57-58; 11/12/19
Tr., p.17,

L.24 — p.18, L.6.)

During the change of plea hearing Mallak waived

presentence investigation and report and proceeded directly to sentencing.

(1

his right to a

1/12/19 Tr., p.15,

Ls. 12-25.)

In accordance with the terms ofthe pretrial settlement offer and the Rule

1 1

plea agreement,

both the prosecutor and defense counsel recommended a uniﬁed sentence 0f ten years, With ﬁve
years ﬁxed. (R., pp.47-49; 11/12/19 Tr., p.16, Ls.7-12, p. 1 8, Ls.22-23.)
the plea agreement and

imposed a uniﬁed sentence of ten

years, with

The district court accepted

ﬁve years ﬁxed.

(R., pp.47,

54-56; 11/12/19 Tr., p.12, Ls.10-17, p.21, Ls.20-23.)

Mallak ﬁled a Rule 35 motion for reduction 0r modiﬁcation of his sentence.
6 1 .)

pp.59-

He asked the court t0 suspend his sentence and place him on probation or to retain jurisdiction.

(R., p.60.) Alternatively,

t0 indeterminate time.

1

(R.,

The

he requested the

(R., p.60.)

district court to

Mallak afﬁxed

to his

convert the ﬁxed portion ofhis sentence

motion the judgment 0f the

district court,

package weight of the heroin was 20.2 grams, the methamphetamine weighed 6.8
grams, and the marijuana weighed 2.2 grams. (R., p.1 1.)
total

2

was

a letter showing that he

and an offer of employment.

eligible for addiction treatment in

(R., pp.62-68.)

He

Rimrock’s True North program,

also ﬁled letters of support

uncle, and a previous employer, as well as information about the

from

his parents, his

Rimrock treatment

facility.

(R.,

pp.73-82.)

The

district court

held a hearing on the Rule 35 motion.

(R., pp.83-87;

ﬂ

211$ 5/29/20

TL, pp.5-44.) Mallak asked the court t0 depart from the sentence he had agreed to in the Rule 11
plea agreement because while in prison he had educated himself by reading self—help books, had

no disciplinary
p.13, L.23

—

issues,

and kept a job as the chapel

p.14, L.7, p.14, L.24

—

p.15, L.12.)

janitor.

He

(5/29/20 T11, p.10, L.8

also testiﬁed that he

opportunity outside 0f prison and had the opportunity to get treatment in
(5/29/20 Tr., p.15, L.25

— p.17,

(5/29/20 Tr., p.28, L.12

—

The

sentence that the Court imposed

the

ﬁve years

Standard

B.

is

had a potential career

Montana near his

family.

[its]

is

Tr., p.42, L.9-12, p.43, Ls.17-18).

The

court noted, “[T]he

exactly What both parties asked the Court t0 impose,” and thus

discretion” t0 reduce the

ﬁxed portion of Mallak’s sentence “from

— p.38,

L.17, p.42, Ls.9-12.)

(R., pp.90-92.)

Of Review

“If a sentence

35

L.17,

denied the Rule 35 motion “because 0f the [Rule 11]

t0 the three years.” (5/29/20 Tr., p.37, L.23

Mallak appealed.

1,

p.30, L.17.)

district court ultimately

“decline[d] to exercise

p.1

L.17.) Mallak’s father proffered statements in support of his son.

agreement.” (R., pp.88—89; 5/29/20

it

—

is

within the statutory limits, a motion for reduction of sentence under Rule

a plea for leniency, and [this Court] review[s] the denial of the motion for an abuse of

discretion.”

State V.

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In conducting a

review “of the grant or denial 0f a Rule 35 motion,

we

consider the entire record and apply the

same

criteria

used for determining the reasonableness of the original sentence.” State

163 Idaho 513, 517, 415 P.3d 381, 385 (Ct. App. 2015).

“A

sentence

is

V.

Anderson,

reasonable ifit appears

necessary to accomplish the primary objective of protecting society and to achieve any or

all

the related goals 0f deterrence, rehabilitation, or retribution.” State V. McIntosh, 160 Idaho

of

1, 8,

368 P.3d 621, 628 (2015).

C.

Mallak Has Shown No Abuse Of The

The

district court

plea agreement

is

did not abuse

its

District Court’s Discretion

contractual in nature and

Who

is

terms, and the State

entitled t0 receive the

stipulated sentence under

485, 943 P.2d

(Ct.

bound by a plea agreement.

is

motion.

must be measured by contract law standards.”

Holdaway, 130 Idaho 482, 484, 943 P.2d 72, 74
the prosecutor

When it denied Mallak’s Rule 35

discretion

App. 1997)

its

State V.

(citation omitted). “It is not just

A defendant also

beneﬁt of

“A

is

bargain.”

obligated t0 adhere to

Li Thus,

its

reduction of a

Rule 35 “should be allowed only in extraordinary circumstances.”

Li. at

at 75.

[A] defendant requesting reduction of a stipulated sentence must show that
his motion is based upon unforeseen events that occurred after entry of his guilty

new

information that was not available and could not, by reasonable
diligence, have been obtained by the defendant before he pleaded guilty pursuant

plea or

to

the agreement.

The defendant must

also

show

that these unanticipated

developments are 0f such consequence as to render the agreed sentence plainly
unjust.

Li.

This standard has not been met by Mallak.

By its

terms, the Rule 11 plea agreement

bound

the court and the parties to the imposition

0f a uniﬁed ten—year sentence, with ﬁve years ﬁxed, and thus creates a substantial obstacle t0
Mallak’s argument that the

district court

abused

its

discretion

by not reducing

his sentence.

By

pleading guilty pursuant to a Rule 11 plea agreement, Mallak stipulated to and requested that the
court impose the very sentence that he

now

argues should be reduced. His acquiescence in asking

the court to impose a uniﬁed term of ten years, with

that

he gave in exchange for the

other charges, and t0 limit

its

state’s

ﬁve years ﬁxed, was

part of the consideration

agreement t0 amend the trafﬁcking charge, t0 dismiss

sentencing recommendation. Mallak

now

all

seeks t0 retain the beneﬁt

0f a portion of the plea bargain (the dismissed charges, the amended charge, and the lesser
sentence) while escaping the burden (serving

ﬁve years determinate

should not ordinarily be countenanced by a court.”

Even
failed t0

if Mallak’s efforts to

show both

guilty plea or

that his

motion

“Such an

as agreed).

effort

I_d.

reduce his sentence are countenanced by the Court, Mallak has
is

based upon unforeseen events that occurred

after entry

new information that was not available and could not, by reasonable

diligence,

0f his

have

been obtained by the defendant before he pleaded guilty pursuant to the agreement. Mallak claims
he presented

new information in the form 0f good behavior in prison,

reading self—help books, and

maintaining a job Within the prison as a church janitor. Such events were not unforeseeable. After

all,

good behavior

in prison is the expectation.

E

State V. Cobler, 148 Idaho 769, 773,

374, 378 (2010) (“[T]he district court did not abuse

its

discretion in giving

little

229 P.3d

0r n0 weight to

Cobler’s good behavior While in prison”); State V. Copenhaver, 129 Idaho 494, 496, 927 P.2d 884,

886

(1 996)

(“The

good behavior

district court further

in prison

between

did not abuse

his sentencing

Even if such events were unforeseeable,

its

discretion in refusing to

View Copenhaver’s

and the Rule 35 hearing as a mitigating

the district court

upon good behavior in prison. Mallak’s potential reward

is

factor.”).

not required t0 reduce a sentence based

for

good behavior

in prison is parole, not

a reduced sentence.

Mallak also

relies

on

his expression 0f remorse, his eligibility for treatment, familial

support, and job opportunity. (Appellant’s brief, pp.5-6.)

supposedly

new

However, he has

information was unavailable or nonexistent

when he

failed t0

show that this

struck the plea bargain.

T0

the contrary, he told the court during sentencing that he

Montana 0n

Monday before he was

the

arrested.

(1

was supposed

1/12/19 T11, p.19, L.3

expressed remorse and accepted responsibility for his conduct.

(I_d.)

failed to demonstrate that unforeseen events occurred after the entry

new

to start drug treatment in

—

p.20, L25.)

He

also

Accordingly, Mallak has

of his guilty plea or that the

information Mallak submitted was not available and could not, by reasonable diligence, have

been obtained before he pled guilty pursuant to the agreement.
Finally,

Mallak has

upon sentence plainly

failed to

unjust.

show how any of this information would render

Mallak was well aware 0f the consequences of pleading guilty

the time he assented to the terms 0fthe Rule 11 plea agreement.

Mallak has

Why he
t0

failed t0

show

the agreed

that his sentence is plainly unjust

(E TL,

p. 12, Ls. 10-21.) In

at

sum,

and has asserted no compelling reason

should be relieved of the terms 0f a plea agreement Which he voluntarily entered into and

Which the

state adhered.

Accordingly, Mallak has failed to show any abused 0f discretion in

the district court’s denial of his Rule 35 motion.

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm the

district court’s denial

Rule 35 motion.

DATED this

17th day of December, 2020.

/s/

Justin R. Porter

JUSTIN R. PORTER
Deputy Attorney General

of Mallak’s

CERTEICATE OF SERVICE
I

correct

HEREBY CERTIFY

copy of the foregoing

that

I

have

this 17th

day of December, 2020, served a true and
to the attorney listed below by means of

RESPONDENT’S BRIEF

iCourt File and Serve:

ELIZABETH A. ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

Justin R. Porter

JUSTIN R. PORTER
Deputy Attorney General
JRP/dd

